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A. IDENTIT'r' OF PETITIONER 

Clay HulL petitioner her~ and appellant below. asks this C om1 

to accept reviev,· of the Comi of Appeals decision tenninating revie\.v 

designated i11 Part B of this petition pursuant to RAP 13.3(a)( 1) and 

RAP 13.4(b). 

B. COURT OF APPEALS DECISION 

Mr. Hull seeks review of the C om1 of Appeals decision dated 

December 18. 20 i 4. for which a motion to reconsider was denied but 

the opinion \vas amended on February 12. 2015 (copies attached as 

Appendix A and B. respectively). Third-party motions to publish. one 

filed by lmv professors Nicholas Johnson. Nelson Lund. and Eugene 

Yolokh. and another hy attomey William Eling were denied on March 

18.2015. App. C. 

C. ISSUES PRESENTED FOR REVIEW 

I. The right W defend oneselfti·om a perceived threat of 

physical injury is a well-established guarantee under the common law. 

statute. the constitutional right to bear am1s in defense of self under 

mticle L secti0n 24. the Second Amendment, and the right to due 

process under mticlc L section 3 and the Fourteenth Amendment. The 

trial cowi refused Mr. Hull's proposed self-defense instruction because 



he used force when threatened by an animal and not a person: it ruled 

that Mr. Hull must bear the burden of proving he acted out of necessity. 

The Com1 of Appeals reversed in pat1. holding that Mr. Hull should 

have received a self-defense instruction for the charge of animal 

cruelty. but not for drive-by shooting ewn though both offenses 

occmTed simultaneously based on the same shots fired and the same 

perceived threat of injury. Although the three appe11ate judges at.'Teed 

on the result they disagreed on the reasons f()r it. Is there substantial 

public interest in granting review on an issue that is likely to recur 

\Vhcn the di,·ided opinion of the Cmn1 of Appeals judges and their 

rejection of the trial court's reasoning shows the public and the cout1s 

need clarification of the legal standard to apply when assessing the right 

to act in self-defense for a threat ofhann from a dangerous ammal? 1 

") A defendant is entitled to a self-defense instruction when the 

evidence. viev.·ed in the light most favorable to the defense, contains 

"some evidence"' he believed he faced substantial injury and this belief 

is not entirely unreasonable. The Cou1i of Appeals mled Mr. Hull was 

not entitled to a se!f:.defense instruction for the allegation of drive-by 

' This petition does not seek review of the Court of Appeals rc\'ersal or 
Mr. Hull's conYiction for animal cruelty. 



shooting. although be was entitled to one for the charge or animal 

cruelty. based on its belief that to justif)' using deadly force. a defendant 

must be responding to an actual threat of deadly force. Does the Comi 

of Appeals opinion conflict with numerous cases from this Comi and 

the Court of Appeals holding that a person is entitled to receive an 

instruction on self-defense when responding to a perceived threat of 

imminent danger'? Where drive-by shooting is premised on recklessly 

acting in a manner that risks substantial physical injury. does Mr. Hull's 

testimony that he feared serious injury entitle him to a self-defense 

instruction under a common law. statutory. and constihttional right to 

act in self-defense'? Should this Comi grant revkw where there is 

substantial public interest in the Court of Appeals opinion. the case 

involves an issue that is likely tn recur. and right to act in self-defense 

against n threat posed by an animal has not be clarified in a published 

opinion? 

D. STATEMENT OF THE CASE 

Feming an attack by strange dogs that jumped on him in the dark 

in an unfamiliar neighborhood '<-Vhile he was trying to urinate. Clay Hull 

tired his gun several times lvlr Hull is an Iraq \Var nnny veteran ·who 

was inJured in an explosion that "'hle"v up'· his stomach and left him 



\Vith significant bladder problems in addition to other effects of combat. 

5RP 885. He has a concealed weapons pennit and was working as a 

security b-'liUrd at the Yakima Training Center. 4RP 644-45: 5RP 900. 

As Mr. Hull unzipped his pants to relieve himself. he heard dogs 

barking. '"sav,· teeth" and felt a dog's paw pushing aggressively on his 

ann. 4RP 693: 5RP 906. He urinated on his pants. 4RP 693. He pushed 

the dog back. "hoping ifdjust back up" but the dog did not leave. 5RP 

906. The dog "came at me again." 5RP 906. He pulled out his handgun 

and fired two or three shots. then tired one or two more as the dog 

began to leave. Id. He aimed at the ground. 5RP 943. 

One dog was wounded by J'v1r. Hull·s actions but "made full 

recovery.•· 3RP 485. No other injuries occurred. 3RP 465-66. 

The State charged Mr. Hull with drive-by shooting and first 

degree animal cruelty while annecl with a firearm. CP 6-7. The trial 

cou11 refused Mr. Hull's requests to instruct the jury on the law of self

defense. 3RP 563: 5RP 946. 957. The State insisted that self-defense is 

only available when a person directs an animal· s attack because self. 

defense is premised on defending someone against an offense that is 

being perpetrated. and only a person can commit a crime. 3RP 557. Tht> 

judge agreed, saying "there"s nothing .. in the '"WPICs and the 



comments after the WPICs'' that "'seems to say it's self-defense if an 

animal attacks you.'' 3RP 563: see also 5PR 957: 6RP 1101. The court 

provided an instruction on the defense of"nccessity." which put the 

burden of proof on Jv1r. Hull to prove his actions were necessary. unlike 

self-defense \vhere the burden of proof would have been on the 

prosecution. CP 82: 3RP 563. 

The Cou11 of Appeals disagreed with the trial court's ruling that 

self-defense could not apply to any scenario involving a danger to a 

person posed by an animal. It reversed Mr. Hull's conviction for animal 

cruelty due to the court's failure to give a self-defense instruction. but it 

affim1cd his drive-by shooting conviction even though the two offenses 

occmTed simultaneously, predicated on the same fear of injury. Slip op. 

at 24-25. 32-34. Mr. Hull's motion to reconsider was denied. App. B. 

The facts are fmihcr set fmih in the Court of Appeals opinion. 

pages l-8 and Appellant's Opening Brief pages 3-6. The facts as 

outlined m each ofthcsc pleadings arc incorporated by reference herein. 



E. ARGUMENT 

\Vhcthcr the court must give a self-defense instruction 
when a person subjectively and reasonably fears 
injury from attacking animals is an issue of 
substantial public importance for which there is no 
published authority and clarity in the law favors 
granting review 

f. Substantia I public imerest_kn ·ors re1'ie11·. 

The Court nf Appeals decision gamered national interest. A 

group oflaw professors and a Washmgton attorney. both unaffiliated 

with any party. filed unsolicited motions to publish the Court of 

Appeals opinion. These motions demonstrate the public's perception 

that there needs to he clarification of self-defense laws as they apply to 

defending oneself against an animal and the national impmiance of the 

issue. Despite receiving multiple requests to publish its opinion. the 

Couri of Appeals denied the motions because the three judges had 

agreed on the result but were divided on the necessary legal analysis. 

App. C: see Slip op. at 3~ ( Korsmo L concurring in result only): Slip 

op. at 33-34 (Brown. J.. separately concurring). This division of opinion 

among appellate judges shows the trial cou11s. the prosecution. and the 

public would benefit fl·om a clear analysis as to hov.· to determine \Vhen 



a person may act in lawful defense of self\:vhen predicated on an 

attacking animal. 

The trial court's own error also demonstrates the need for 

rcvie,:..·. It concluded that the defense must bear the burden under the 

affinnativc defense of necessity. rather than having the State bear the 

burden to disprove self-defense. 3RP 563: see also 5PR 957: 6RP 110 I. 

The trial court accepted the prosecution's argument that RC\\' 

tJA.16.0:W makes the use of force lawful only when the accused person 

attempts to "prevent an offense" against person or propeny. and 

because only a person can commit an oflcnse. only a person "s actions 

can be responded to by the lawful use of force. 3RP 557. 563: Slip op. 

at I 0. The CoUJi of Appeals disagreed \vith the trial comi's reasoning in 

refusing to give a seJt:.defensc instruction. but the three judges th.)m the 

Court of Appeals \vere divided on the reasons for their conclusion. Sec 

Slip op. at 27-28 (Siddoway. L lead opinion): !d. at 32 (Korsmo. J.. 

concmTing in result): !d. at 33-34 (Brown, J.. separately concurring). 
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2. The constitutional and statutory right TO act in se((de.fcnse 
eTlfilled Mr. Hulllo ajW}' insrrucrion that his actions were 
fm,.'fitl ((he ll'as defending lzimst.'((againsr a percein:d rhrea/ 

.from an attacking animal. 

The lead Comi of Appeals opimon corTectly analyzes the 

constitutional underpinnings of the right to act in self-defense and 

found that this tight extends to a person defending himself against a 

perceived threat from an animal's attack. Slip op. at 15-24. All tlu·ee 

judges appropriately at,'Teed that a self-defense instruction is available 

when a person faces a threat to himself from an animaL although for 

different reasons. Slip op. at 24-25. 27. 32-34. However. the CoUli of 

Appeals mcOITectly applied the law and incongruously held that Mr. 

Hull was only entitled to a self-destruction for a charge of animal 

cruelty. and not for drivc-hy shooting. cYcn though both offenses 

happened at the same time and place and under the same circumstances. 

Slip op. at 27. 

In State 1·. JFemer. 170 \Vn.2cl.333. 3.37, 241 P.Jd 410 (1010). 

this Court addressed whether a person may obtain self-defense 

instructions \\'hen responding to an assault hy dogs that was instigated 

by another person. The defendant had fired his gun when faced with 

"seven snarling dogs" v;ho were <1Cting at the behest of the person 



accompanying the dogs. !d. at 336. Although lFcrncr held the 

defendant -vYas entitled to a self-defense instruction in this circumstance, 

the analysis was predicated on the dogs being weapons used by the 

O\\ner. In Mr. Hull's case. the prosecution insisted that Werner permits 

a self-defense instruction only when a person directs an animal's attack. 

See 3RP 557. The Court of Appeals conectly disagreed. but because the 

Court of Appeals opinion is unpublished. there is no precedent to 

clmify that a person may defend himself from a threatening animal even 

when the animals are not ordered to attack by their owner. 

The Court of Appeals judges also disab-rreed on the legal 

underpinnings of the right to act in self-defense. First the right to 

present a defense includes the right to have the jury instructed on the 

accused person's theory of defense as long as it is suppmted by the 

evidence and accurately states the lmY. U.S. Const. amends. V. VI. 

XIV: Const. ati. L ~~ 3. 21. 22: Cal{lim1ia v. Trombe!la. 467 U.S. 479. 

485, 104 S.Ct. 2528.81 L.Ed.2d 413 (1984): In re Wwship. 397 U.S. 

358. 364, 90 S.Ct. 1068. 25 L.Ed.2d 368 (1970). 

Additionally, the constitution mandates that. "[t]he right of the 

individual citizen w bear arms in defcns~ of himself ... shall not he 

impaired." A1t. I.~ 24. This ··quite explicit language about the ·right of 

q 



the individual citizen to bear anns in defense of himself" in artie k I. 

section 24 "means what it says." State 1·. Sieyes, 16S Wn.2d 276. 292. 

225 P.3d 99 (20 I 0). The federal constitution like\visc guarantees that 

·'[s]df-defen~t: is a basic ri!!lu, n;co!.!nizcd bv mam· lc!.!al svstcms hom - ._ .. ,., .._ .,. 

ancient times to the present day.'' hfcDonald 1·. Ci1y r?(Chicago. !11 .. 

561 U.S. 742. 767. 130 S. Ct. 3020. 177 L. Ed. 2d S94 (201 0): U.S. 

Const. amends. II. XIV. The right to bear am1s in self-defense is 

"'deeply rooted'' and ''fundamentar· to our concept of libetty. 

]\fcDonald. 561 U.S. at 767-68: Sieves. 168 Wn.2d at 292. 

The connnon lm~o; right to act in self-defense is deeply ranted in 

Washington. The "right of the defendant" to act in defense of himself 

based on a good faith belief of apparent danger has been long-

established. Suac 1'. Caner. 15 Wash. 12L 123.45 P. 745 (18961. 

Attic1e L ~ 30 ··protects il.mdamental rights that the constitution might 

not mention." including self-defense. Slip. op. at I 5. 

Other state courts have explicitly recognized that self-defense is 

not limited to threats from a human. People 1'. Lee, 131 Cal. App. 4th 

1413. 1427.32 Cal. Rptr. 3d 745.755 (:~005) (collecting cases). "The 

focus is on the nawre of the threat. rather than its source.'' Jd. When the 

"threat of imminent ham1 came fi'om a dug and not ii·om a person" it is 

]() 



illogical to prohibit the use of force in self-defense. /d. "In other words. 

the use of force in self-defense should not be illegitimate because the 

source of the threat is not a human being." /d. 

In Swte ,._ Burk. 114 \Vn . .370. 374. 195 P. 16 (1921 ). this Court 

ruled that "unquestionably," u person may use force against an animal 

"for the protection of his life. or that of some member of his family.'' !d. 

In Burk. an elk threatened the defendant's prope11y and the defendant 

killed the elk in response. Id. at 3 71. Finding that the usc of force to 

defend property required "a stronger showing" ofjustification than 

defending against a danger to a person. the co~lrt ruled a necessity 

applied for force against an animal in defense ofpropeiiy.Id. at 374. 

This CoUii modified Burk in State 1·. Vander Howw:n. 163 

Wn.2d 25. 28. 35. 177 P.3d 93 (2008). ruling that same law of self

defense applies to a person using force against an animal in defense of 

proper1y as when a person uses force in defense ofhimself 

In Vander Houwen. the defendant killed elk who were damagmg 

his orchard. 163 \Vn.2d at 31. This Cow1 "reaffirmed" Burk.'s holding 

that a person ·'is not guilty of violating the law" ifhe ki11s an animal "in 

defense of himself or his property if such a killing was reasonably 

necessmy for such purpose.''" Jd. at 2R. In addition. the Court held that 

11 



kil1ing an animal "'in defense c1f self or property"' triggers the laYv of 

self-defense. !d. at 35. i\ necessity instruction is inadequate. contrary to 

Burk. !d. at 33. The burden of persuasion is placed on the prosecution 

beyund a reasonable doubt \\hen the cou11 provides a jury instruction 

on the law of self-defense. !d. at 35. 

Applying this precedent. Judge Siddoway found a common law 

right to act in self-defense stcnuning from numerous sources. including 

article L ~ 30. the due process guarantee in article L ~ 3. and drmvn 

from :.u1icle I. ~ 14 and the Second Amendment. Slip op. at 17. 21. 24-

25. "It follows that the common law right to self-defense. subject to its 

common lmv limitations. is a right guaranteed by the Washington 

Constitution:· Slip op.at 24-15. 

Judge Korsmo concuned in result only and Judge Brown praised 

the lead opinion ·s scholarship. but stated that it is an ··open. 

undeveloped question" whether the '"inherent right'' to defend person 

ami properly against animals should be assessed under due process 

principles. Slip. Op at 33 (Brov\11. J.. concuiTing). Judge Brown 

disagreed that the right to bear am1s in self-defense would apply to any 

charge other than a tiream1 violation. ld. at 34. i\nd he minimized the 

1:2 



difference hcn:vcen necessity and self-defense as merely a "burden 

shifting" violation. !d. at 33. 

Allocating the burden of proof to the defendant on an element 

that negates the mt!ns rea ofthe crime is a due process violation. State 

, .. WR., Jr., 181 \Vn.2d 757,764.336 P.3d 1134 (2014). A defendant 

may not be required to do more than raise a reasonable doubt. !d. at 

766. When a jury is improperly instructed on who bears the burden of 

proving a defense. then it made its credibility detenninations under an 

"'inconect fi'ame\vork"' and it is impossible for t11e reviev.·ing court "to 

conclude beyond a reasonable doubt that a reasonable fact f1nder would 

not have been swayed by arguments made using the conect burden of 

proof" !d. at 770. 

In the case at bar. the Comi of Appeals conectl:y concluded that 

the trial court en·cmeously believed only a necessity instruction applied 

for which the defendant bears the burden of persuasion. But the Comi 

of Appeals did not resolve this issue in a BJaimer that will provide 

clarity to other courts and the split decision shows the need f()r clarity 

in an issue that will undoubtedly arise again. 

Furthennore. the Court of Appeals crTed by linding Mr. Hull 

was not entitled to a self-defense instruction for the offense of drive-by 

13 



shooting, 'vvhen those shots were the same shots fired in response to a 

threatening animal that constituted the animal cruelty allegation for 

which the Court of Appeals unanimously agreed he should hun~ 

received a self-defense instructiun. Vv"hcthcr t11e jury should have 

decided if Mr. Hull acted in reasonable self-defense when he fired his 

gun is an issue of substantial public impm1ancc for which the Comi of 

Appeals opinion cont1icts v.·ith cases from this Comi and other Comt of 

Appeals rulings. 

3. The Court o(Appea/s improf1erlr inflated the burden on Mr 
Hull To reccire a seft:dE:fi:nse instruction .for the offense of 
drin·-by shooting and.failed to take the eridcncc in the liglu 
mosrf(rmrahle to Mr. Hull. 11'/zich cm?flicrs with senlcd law 
.fi"om this Court and is an issue.for ll'hich reriew should be 
granted. 

A self-defense instruction must he given when the defendant 

produces some evidence of self-defense. Stme r. Janes. J 21 Wn.2d 220, 

23 7. 242. 850 P.2d 495 ( 1993 ). This threshold burden is low. ld at 23 7. 

"The issue of self-defense i:; properly raised if the deN:ndant produces 

·any evidence' tending to show self-defense." Swtc ,._Adams. 31 

vVn.App 393_ 395,641 P.2d 1207 (1982). 

The CCIUII. must view the evidence "'in the light most favorable to 

the defendant" when detennining whether to instruct the jury on self-

14 



defense. Sratc ,._ Callahan. ~7 Wn.App. 925. 933. 943 P.2d 1.)7() (1997): 

see al:w Stale,._ Jellc, 21 \Vn.App. 872. 873. 587 P.2d 595 ( 1978 ). A 

defendant's testimony alone is sufticient to raise the issue. Adams. 31 

Wn.App. at 396. 

When a defendant testifies that he intentionally fired a rifle in 

the air to \Vam off an unknmvn intruder and the shot accidentally struck 

another person. the defendant is entitled to a self-defense instruction. 

Srmc ,._ Negrin. 3 7 \:Vn.App. 516. 523-24. 681 P.2d 1287 (1984). In 

.'1./cgrin, the State claimed tbere \Vas insufficient evidence to give a self

defense instruction in a first degree manslaughter prosecution be~ause 

the defendant v\·as responding to a noise in the dark. not a threat of 

deadly force. But the Court of Appeals disagreed and held that the 

defendant's testimony he fired his gun due to his belief that he faced 

imminent danger ±I·om an unknov,·n source entitled him to a self-detense 

instruction to negate the element ofrccklessness.ld. at 521. 5:23. 

Yet the CoUii of Appeals ruled Mr. Hull \vas not entitled to a 

self-defense instruction because he was responding to a tlu·eat of 

potential injury. not deadly force. Slip op. 25-27. This analysis 

misch::tracterizes the inquiry into whether a person may have acted in 

lawful se!f:.de±ense. In Negrin. the defendant \:vas entitled to a self-

15 



defense instruction because he testified that he shot his gun due t0 his 

fear of an imminent. unkn0\\'11 danger. even though he had not seen 

anyone threaten him v.ith de<:Jdly force. 37 Wn.App. at 523-24. In State 

1. McCreren. 170 Wn.App. 444. 465.1~4 P.3cl 79'}. (2012). a defendant 

stabbed another person with a knife and was charged with felony 

murder based on assault in the second degree. Id. at 463. He ':vas 

entitled to a self-defense instruction because there was evidence he 

feared substantial bodily hann. Id. at 465. The jury did not need to find 

he perceived deadly force was being used against him. even though he 

responded with force that caused another person's death.ld. at 465-66. 

Mr. Hull did not need to show he faced intentional deadly force. 

The mens rca of drive-by shooting is recklessly discharging a fiream1 

''in a manner which creates a substantial risk of death or serious 

physical injury to another person." RCW 9A . .36.045( I). He is entitled to 

a self-defense instruction if he oifered some evidence that he 

reasonably feared serious physical injury. St:t' McCre1·e11. 170 \Vn.App. 

at 461. He need not be responding to actual serious injury. because he is 

entitled to act on appearances. ld. at 465. \Vhilc tear alone is 

insufficient. "[s]ome evidence of aggressive or threatening behavior. 

gestures. or communication'" sutllciently shows a person had reasonuble 

16 



grounds to belic,cc there \Vas imminent danger of great bodily hann. 

Stater. 1\.'idd. 57 Wn.App. 95. 102, 786 P.2d 847, n::T. denied. 115 

\"ln.2d 1010(1990). 

Taking the testimony in the light most favorable to Mr. HulL 

there is evidence that he fired his gun based on his reasonable bdief 

that this force was necessary to defend himself against an attack that he 

perceived by two strange dogs. in the dark. in an unfamiliar 

neighborhood that he knew as a dangerous place. 5RP 914-15. 

Due process requires that jury instructions (I) allow the 
pmties to argue all theories of their respective cases 
supported by sufficient evidence. (2) fully instruct the 
jury on the defense theory. (3) infom1 the jury ofthe 
applicable law. and ( 4) give the jury discretion to decide 
questions of fact. 

State,· .. Koch. 157 Wn.App. 20. 33. 23 7 P.3d 287 (20 I 0). Mr. Hull 

unequivocally testified that he was afraid for his life and tired his gun 

to protect himself at nighttime in an unfamiliar and partially abandoned 

neighborhood. v·:ithout realizing any person was in potential danger. 

His fear was reasonable fear, as the Court of Appeals recognized when 

assessing his right to self-defense for the animal crudty allegation. His 

testimony must be taken it the most favorable light when deciding 

whether he met the lnvv threshold of evidence required for a self-

17 



defense instruction. Adams. 3 I \Vn.App. at 396. lt was for the jury to 

decide whether his actions exceeded the scope oflawful self-defense 

but the court denied him his right to present a defense b~/ prohibiting 

the jury from ~onsidcring this legitimate them:..: that would negate an 

element of the charged crime. 

The Cow1 of Appeals applied the wrong legal standard. in 

conflict with cases from this Court and the Court of Appeals. on 

v.'hether Mr. Hull is entitled to a jury instruction on self-defense. This 

issue is of substantial public impo11ance and review should be granted. 

F. CONCLUSION 

Based on the foregomg. Petitioner Clay Hull respectfully 

requests that review be f:.'I'anted pursuant to R11\P 13.4(b). 

DATED this 17111 day of April 2015. 

Respectfully submitted. 

NANCY P. CoiLINS"tW§BA 28806) 
Washington Appellate Pn~ject (9] 05.2) 
Attomeys for Petitioner 
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UNPUBLISHED OPINION 

SlDDOWAY, C.J.- Clay Martin Hull appeals his convictions ofdrive~by shooting 

and animal cruelty in the first degree. He challenges the trial court"s refusal to instruct 

the jury on self-defense, the sufficiency of the evidence to sustain both means of 

committing first degree animal cruelty on which the jury was instructed, and the trial 

court's failure to recognize mitigating factors that he argues could support an exceptional 

sentence. 

Several decisions of our Supreme Court hold that the common law right to use 

force in defense of property, subject to its common Jav.· limitations, is a constitutional 

right. Because the constitutional underpinning of those decisions necessarily supports a 

constitutional right to personal self~defense, Mr. Hull was entitled to have the jury 
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instructed on his right to self-defense to the extent that there was evidence to support it. 

As to the animal cruelty count, but not the drive-by shooting count, there was such 

evidence. We find no other error or abuse of discretion by the trial court. 

We re\·erse Mr. Hull's conviction of animal cruelty, remand for a new trial on that 

count, and otherwise affirm. 

FACTSANDPROCEDURALBACKGROUND 

It is undisputed that Clay Hull fired at least seven shots from a semiautomatic 

pistol on a residential street in Yakima on a night in December 2010 and that his shots 

struck Dobie. a female Doberman Pinscher. As a result ofhis actions that evening. Mr. 

Hull was charged with drive-by shooting. first degree animal cruelty while armed with a 

firearm. and tampering with a witness. The principal dispute at his criminal trial was 

whether he was attacked by Dobie and fired the shots in reasonable self-defense. 

At trial. \tlr. Hulr s \'ersion of events-supported by two of his friends, who 

claimed to have been follov"'ing his car that evening-was that he was driving home from 

a concert with his girl friend, Laura Peterman, \vhen he urgently needed to urinate and 

stopped his truck on a residential street. Tv1r. Hull testified that he suffers from a bladder 

condition that requires that he relieve himself immediately. When he stepped outside his 

truck, .tv1r. Hull claims to have seen a man brielly come outside a nearby house and look 

around before going back in. Not \:vanting to be seen. Mr. Hull got back into the truck 

and drove a little further down the street. stopping again where it was darker. 
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Mr. Hull testified that at the second stop, and as soon as he unzipped his pants, he 

,.,·as confronted by two barking dogs. According to him. a Doberman Pinscher showed its 

teeth, jumped on him, and came at him again when he tried to push it back. Mr. Hull has 

a concealed weapon pennit and was carrying a semiautomatic pistol. He fired several 

shots at the dog in "rapid succession." Report of Proceedings (RP) at 936. When the dog 

turned and ran, he fired ~;one or two more:· RP at 906. 

Dobie was found, shot. inside the fenced yard of Ulysis and Minerva Perez. 

According to Mr. HulL she must have jumped over the fence into the yard after he shot at 

her. rvtr. Hull claims that the second dog barked and ran at him a few seconds later, and 

he fired multiple shots at that dog to scare it off. 

Ms. Pelennan was not nearly as supportive of Mr. Hull's version of events as were 

the two friends who claimed to have followed the couple in their car. She testified that 

she and Mr. Hull left the concert earlv because Mr. Hull had been kicked out. Accordine. - ~ 

to her, he was intoxicated and seemed frustrated. She claims that she and Mr. Hull left 

the concert alone and she never saw anyone following them. 

As Mr. Hull was driving Ms. Peterman home, he apparently forgot that he was 

supposed to drop her off at her sister· s house and drove tO\vard her mother· s home 

instead. When Ms. Petem1an reminded him she was not staying with her mother. Mr. 

Hull stopped his truck on Adams Street. near her mother" s home. telling her he '"had to 

pee.'" RP at 578. Ms. Peterman agreed with Mr. Hull's testimony that when he first got 

3 
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out of the truck someone carne out of a horne on the comer and Mr. Hull got back into the 

truck and drove funher down the street before stopping again. 

Before Mr. Hull stopped the truck the second time, Ms. Peterman testified that a 

German Shepherd that was often loose in that neighborhood ran toward the truck. She 

claims that she cautioned Tv1r. Hull about stopping at the second location because ofthe 

dog, but he stopped anyv.;ay and stepped behind the truck. A few seconds later, she heard 

gunshots. She never saw any other dogs and feared that Mr. Hull had shot the German 

Shepherd. She testified that when he got back into the vehicle, Mr. Hull told her he was 

"going to clean up the neighborhood that his son was going to be forced to grow up in .. -

an apparent reference to Ms. Peterman's near full term (36 week} pregnancy with Mr. 

Hull's son. RP at 580. 

According to Ms. Peterman, rvtr. Hull then drove erratically en route to her sister"s 

house, missing turns and nearly getting in several accidents. \\'hen he dropped her off, 

she told him he needed to go home. to \Vhich he responded, "[W]e'll see about that, 

because your ex might be next.'' RP at 581. She construed the comment as referring to 

her ex-husband, with whom her two young children were staying that night. 

Concerned about Mr. Hull" s intoxication. actions. and statements. Ms. Peterman 

called 911 upon arriving at her sister's horne. Her 911 call was played to the jury. Ms. 

Peterman provided Mr. Hull's license plate number. reported his drunk driving. his 

4 
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statements, and her concern that he might have shot a dog. She asked that her report be 

treated as an •·anonymous'' one. RP at 593. 

Police officers were dispatched to Mr. Hull's home, but he was not there. They 

told his younger brother that they wanted to speak with him. When Mr. Hull returned 

home and learned that police 'vere looking for him, he contacted dispatch and offered to 

come into the station and provide a statement. which he later did. Between arriving home 

and traveling to the station. he contacted "t-.·1s. Peterman. According to him, it was to tell 

her to tell the truth. According to her, it was to ask her to tell police that a dog attacked 

him. She told him she did not see him get attacked by any dog. When Mr. Hull provided 

a statement to Yakima police later that evening, he told them that he had been alone when 

attacked by dogs and there were no witnesses. 

Other witnesses at trial included residents of the homes on Adams Street: Shawn 

Moody, Minerva Perez, and Ulysis Perez. Based on testimony tied to photographs. Mr. 

Hull's first slop had been near Mr. Moody·'s home. while his second stop was near the 

fenced vard within \Vhich the extended Perez familv had two homes. "' . 
Mr. Moody. the uwner of the German Shepherd. testified that he looked outside on 

the night of the shooting when he heard his dog barking. He saw a man standing behind 

a pickup truck, urinating, and noticed a woman sitting in the passenger seat. He testified 

that he left his window and began watching the man on the video monitor for his 

5 
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surveillance camera, which faces the street. The surveillance camera was not in a 

recording mode at the time. 

From the video, Mr. Moody saw the man take ofC drive a little further, stop, and 

get out again. According to Mr. Moody, the man walked aggressively back toward his 

house, prompting Mr. Moody to step out on his back porch. As he did, he claims the 

man, who was in the middle ofthe road, '·open[ cd] tire on my house.'' RP at 419. Mr. 

Moody testified that in response he "hit the ground:· not knowing what the shooter was 

going to do. RP at 420. Once Mr. Hull stopped shooting in the direction of his home. 

Mr. Moody testified, "[hje turnt::d around. walked to\vards the;: truck and shot my 

neighbor's dog and then got in his truck and then took off.'' RP at 421. Mr. Moody 

never saw Dobie charge the shooter and testified that she had been in the fenced-in yard. 

Mr. Moody also testified that aside from Mr. Hull's truck, he never saw any other 

vehicles. Mr. Moody testified that he and his brother later found evidence that a bullet 

had grazed his house underneath his window, and found a bullet hole in the back of his 

truck. 

The testimony of Minerva and Ulysis Perez established that the Perezes' yard is 

enclosed by a chain link fence that varies from four to six feet tall between the front and 

back, and surrounds both houses. Mr. Perez testified that he has two Dobermans: on the 

night of the shooting, his male Doberman \\'as inside a dog run located in the backyard, 

and Dobie was in the fenced yard. Ms. Perez testified that she was in her living room 

6 
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watching television when she heard Dobie barking, followed by the sound of gunshots. 

She did not realize hm:v close the shots were and did not immediately get up to look 

outside; \Vhcn she did go to the windov.-·, she sa\v a truck parked on the road ncar the 

fence. A man was standing outside the truck's door but got into the truck and sped away. 

It was only when Dobie came to her door that Ms. Perez realized the dog had heen shot. 

Officer Mark McKinney investigated the shooting. He found eight fired 

9 millimeter shell casings in the middle of Adams Street. blood spatter inside the Perezes · 

yard. just inside the fence, and a portion of a bullet jacket located a few feet away. He 

observed damage to the fence where a bullet had apparently hit it. He found no evidence 

of blood along the street or anywhere outside of the fence. 

The officer testified that Dobie had an entrance wound behind her right shoulder. 

and two wounds in the chest that appeared to be exit wounds. According to Mr. Perez. 

Dobie took two months to recover from her wounds and was still limping at the time of 

the trial in June 20 12. 

Mr. Hull asserted self-defense as to both the drive-by shooting and animal cruelty 

charges. The trial court refused to instruct the jury on self-defense. concluding that the 

self-defense statute. RCW 9A.l6.020. did not extend to self-defense against an animal. 

Th~ court mstructed the jury instead on the defense of necessity. The necessity 

instructions placed the burden of proof on Mr. Hull to prove his actions were necessary to 

avoid a greater harm. 

7 
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The jury acquitted Mr. Hull of the tampering with a witness charge, found him 

guilty of drive-by shooting and tirst degree animal cruelty, and returned a special verdict 

finding that he was armed with a firearm at the time he committed the animal cruelty 

offense. Mr. Hull's motion for a new trial was denied. 

At sentencing, Mr. Hull's lawyer requested an exceptional sentence below the 

standard range. The trial court rejected the request, imposed a sentence of 21 months for 

the drive-by shooting (the low end of the standard range), and imposed a sentence of 

30 days for the animal cruelty count, to run concurrently. It imposed an 18-month 

sentence for the firearm enhancement, to run consecutive to the balance of the sentence. 

Mr. Hull appealed. Following his original notice of appeal, he moved to 

supplementally assign error to the court's imposition of a firearm enhancement to the 

animal cruelty charge in Light of our intervening decision in State v. Soto. 177 Wn. App. 

706, 309 P.3d 596 (20 13 ), holding that a court lacks statutory authority to impose a 

firearm enhancement for an unranked otfense. The State conceded error, and because 

Mr. Hull was close to completing his sentence but for the firearm enhancement, a 

commissioner of this court granted Mr. Hull's motion and accepted the State's 

concession. See Comm'r's Ruling at 2 (Dec. 16. 2013). 1 

1 With our reversal of the animal cruelty conviction. the timely decision on that 
then-viable issue is rendered moot. 
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ANALYSIS 

Mr. Hull assigns error to the trial court's refusal to give a self-defense instruction, 

to the sufficiency of the evidence to support the alternative means of animal cruelty relied 

upon by the State, and to the court's alleged refusal to consider an exceptional mitigated 

sentence. We address the assignments of error in tum. 

1. Refusal to instruct on a right to self-de_fense against an animal 

Mr. Hull asked the trial court to instruct the jury that a person has a right to use 

force in self-defense a2:ainst an attacking: animal, as a defense to both the drivc-bv 
~ ~ . 

shooting and the first degree animal cruelty charges. He adapted his proposed instruction 

from the pattern instruction on the slaturory right to lawfully use force "upon or toward 

the person of another" when a person reasonably believes that he or she is about to be 

injured. See RCW 9A.l6.020. Mr. Hull's proposed instruction would have substituted 

the following language for the second sentence of the pattern instruction provided at 

11 WASHINGTON PRACTICE: WASHINGTON PATTERN JURY INSTRUCTIONS: CRIMINAL 

17.02 (3d ed. 2008}. 

The Defendant has a constitutional right to self-defense when 
attacked by an animal. The usc of force in defense of an animal attack is 
lawful when used by a person who reasonably believes that he is about to 
be injured by an animal attack, and when the force is not more than is 
necessary. 

Clerk's Papers (CP) at 6 L 62. As support for its proposed instruction, Mr. Hull cited 

Stme v Burk, 114 Wash. 370, 195 P. 16 (1921). 

9 
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The trial court refused to give the instruction. It accepted the State's argument 

that RCW 9A.16.020 identifies only circumstances where .. ft]he use, attempt, or offer to 

use force upon or toward the person of another'· is not unlawful (emphasis added): by its 

plain terms, the statute does not recognize the lawfulness of force used upon or toward an 

attacking animal. The court concluded that the common law defense of necessity was the 

appropriate standard for excusing a defendanrs force used against an attacking animal 

since it is broad enough to encompass that risk of harm. 2 

Three Washington decisions relied upon by Mr. Hull state that the right to use 

force against an animal in protecting property is a constitutional right. One, in dicta. 

speaks of an equal or greater right to use force against an animal in self-defense. None of 

the three decisions identifies the constitutional provision on which the court relies. 

Having considered the three decisions and the several constitutional provisions on which 

the court might have been relying, -.vc conclude that the constitutional provisions that 

2 As defined by the Washington pattern jury instruction given to the jury in this 
case, necessity is a defense to a crime if 

( 1) the defendant reasonably believed the commission of the crime 
\vas necessary to avoid or minimize a harm; and 

(2) the harm sought to be avoided was greater than the harm 
resulting from a violation ofthe law: and 

CP at 87-88. 

(3) the threatened harm was not brought about by the defendant and 
(4) no reasonable legal alternative existed. 

10 
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arguably support a constitutional right to protect property from animal attack support an 

equal or great right to self-defense. 

A. The constitwion provisions that arguably support a constitutional 
right to protect property support an equal or greater constitutional 

right to self-defense 
._ p •' 

The earliest case relied upon by Mr. Hull is Burk. a 1921 decision in which the 

Washington Supreme Court described a landm:•mer's right to defend both property and 

life against animal attack. in constitutional terms. The defendant, Mr. Burk. \Vas found to 

have killed two elk and been in the possession of their carcasses in violation of state 

game laws. His defense v.·as that at the time of the killing, the elk \Vere "in the act of 

damaging and destroying his crops:· Burk, 114 Wash. at 3 71. Yet the criminal statute 

under which Mr. Burk was charged did not admit of any such defense. 

The court in Burk recognized that the legislature had the right to pass lav,.rs to 

provide for the protection of animals. But it drew a line-and seemingly a constitutional 

line-at criminalla\vs that failed to recognize a right to defend life or property. lt treated 

the proposition as self-evident: 

If in this case the appellant had undertaken to defend on the ground 
that he killed the elk for the protection of his I i fe, or that of some member 
of his family. then, unquestionably. such defense would have been 
available. But the consiitutional right is to defend, not only one's life. bur 
one's property. The difference in the justification in killing a protected elk 
in defense of one's life and killing one in defense of one's property is only 
in degree. Undoubtedly, a stronger showing would have to be made hy one 
undertaking to justit)· his violation of the law in defense of his property 
than he would be required to make in defense of his life. 

1 1 
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ld. at 374 (emphasis added). The court further compared the right to defend one's 

property to the right of self-defense. quoting the following reasoning from an Iowa case. 

State v. f-Jlard: 

"By way of analogy .... reasonable self-defense may always be interposed 
in justification of the killing of a human being. We see no fair reason for 
holding that the same plea may not be interposed in justification of the 
killing of a goat or a deer. The right of defense of person and property is a 
constitutional right .... and is recognized in the constmction of all statutes. 
If in this case it was reasonably necessary for the defendant to kill the deer 
in question in order to prevent substantial injury to his property. such fact. 
we have no doubt. would afford justification for the killing." 

ld. at375 (quoting Ward. 170 Iowa 185. 152 N.W. SOL 502 (1915)). 

Nowhere in its opinion did the Burk court identity which provision of the 

Washington Constitution or federal constitution it viewed as applying. 

In Cook v. State, 19:2 Wash. 602.61 L 74 P.2d 199 (1937). the court addressed an 

inverse condemnation action by the operator of a commercial ice skating operation who 

claimed that the state Game Commission had destroyed its business by prohibiting it 

from trapping muskrats that burrowed through its dike and beavers that dammed the 

creek feeding its pond. In concluding that the plaintiff should have stood by its rights and 

defied the Game Commission, the Supreme Court pointed out that "this court in 1921 

held squarely. in !Burk]. that one has the constitutional right to defend and protect [its] 

property, against imminent and threatened injury by a protected animal, even to the 

extent ofkillingthe animal.'' ld. As in Burk. it shed no light on the constitutional 

12 
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provision that supported Burk·s. or its mvn holding. It did observe that it was not advised 

"that the Le2.islature has in anv wav sought to abro2.ate or modifv the rule laid dmvn in 
'- ... . .... ~ "" 

[Burk].'' Id. 

Finally, in State v. Vander Houwen. 163 Wn.2d 25, 33. 177 P.3d 93 (2008). the 

Supreme Court held that an owner charged with game violations for killing elk that were 

destroying its orchards was entitled to an instruction on his right to protect his property-

what the court referred to as a ''Burk .. instruction-and that the instruction should have 

placed the burden of proof on the State to prove that the defendant was not protecting his 

property. As in Burk and Cook, the Supreme Court did not analyze the conslitutional 

basis for the right to protect property against attack, although it disclosed that the 

defendant, at least, based his argument on the guarantee of due process provided by 

article I. section 3 of the Washington Constitution. !d. at 33. The decision in Vcmder 

HoztWen reiterated the constitutional character of the right. stating that the holding in 

Burk "illustrates more than a common law principle: rather it recognizes ·a constizutionaf 

right to show, if [Mr. Vander Houwen] could, that it was reasonably necessary for him to 

kill these elk for the protection of his property.'" !d. at 33 (quoting Burk. 114 Wn.2d at 

3 76). Elsewhere. the court said that the two instructions given in Burk continued to be 

"an accurate declaration of a property owner's constitutional right to kill protected game 

when 'reasonably necessary' to protect his property.'' !d. at 33-34. 
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In this case. the State successfully argued in the trial court and argues again on 

appeal that Burk. Cook. and Vander Houwen all dealt \'>"ith protection of property and do 

not support a right to personal self-defense against an attacking animal, which it contends 

would be contrarv to RCW 9A.I6.020. 3 But the three arguable constitutional bases for - ~ 

Burk and its progeny each supports an equal if not greater constitutional right to personal 

self-defense. We conclude that the trial court erred in concluding that Mr. Hull was not 

entitled to assert a right of self-defense if there \Vas evidence to support it. 

I A retained right to se((-defense under article 1, section 30 

One basis for the constitutional right first articulated in Burk is suggested, 

indirectly, hy the out-of-state authority on which the decision relies. 

Ward an Iowa case, was described by Burk as "directly [on] point:' 114 Wash. at 

374. It had held that ·'[t]he right of defense of person and property is a constitutional 

right ... and is recognized in the construction of all statutes," relying on article L 

section 1 ofthe Iowa Constitution. Ward, 170 Iowa at 502. That provision of the Iowa 

Constitution formerly provided that ''[alii men ... have certain inalienable rights-

3 Although we decide this case on the constitutional grounds raised by Mr. HulL 
we point out that a statute in derogation of the common law must be strictly construed 
and no intent to change that law will he found, unless it appears with clarity. Potter v. 
rVash. Stare Patrol. 165 Wn.2d 67, 76-77, 1 69 P .3d 691 (2008). Applying that principle, 
RCW 9A.l6.020 must be read as codifying those circumstances in which it is lawful to 
use force upon or toward another person. ll does not purport to be a statement of all 
rights of selr-defense and should not be construed as if it \vere. 
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among which are those of enjoying and defending l{fe and liber(v, [and] acquiring, 

possessing and protecting property. "4 (Emphasis added.) 

Burk also relied on the "elaboratel ] and learned[ ] discuss[ion ]" in Aldrich v. 

1-Vright, 53 N.H. 398 (1873) for its conclusion that the right to self-defense was . ~ 

constitutionally guaranteed. Aldrich's basis for the constitutional guaranty it recognized 

was article II ofNew Hampshire's bill of rights, which provides in relevant part that 

"[a]ll men have certain natural, essential. and inherent rights-among \vhich are. the 

enjoying and defending life and liberty: [and] acquiring, possessing, and protecting 

property." ld. at 2 (emphasis added). 

Washington's Constitution has no parallel provision explicitly recognizing 

''personal" or ··natural" rights. It does, however, speak of the people's ''retained" rights 

in general terms. It provides at article L section 30 that ·'[t]he enumeration in this 

Constitution of certain rights shall not be construed to deny others retained by the 

people." WASH. CONST. art. I,§ 30. "In simple terms, this section is a 'safeguard' and 

protects fundamental rights that the constitution might not mention." ROBERT F. UrrER 

& HUGH D. SPITZER, THE WASHINGTON STATE CONSTITUTION: A REFERENCE GUIDE, at 

43 (2002). In State v. Clark, 30 Wash. 439,444,71 P. 20 {1902). our Supreme Court 

addressed arricle L section 30. and explained why some rights were expressly enumerated 

4 The Iowa Constitution was amended in 1998 to insert ·'and \vornen .. after "lal11 
men." 
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in the constitution· s declaration of rights while others. though equally important. were 

not: 

Those expressly declared were evidently such as the history and experience 
of our people had shown were most frequently invaded by arbitrary power, 
and they were defined and asserted affirmatively. Consistently with the 
affirmative declaration of such rights, it has been universally recognized by 
the profoundest jurists and statesmen that certain fundamental, inalienable 
rights under the laws of God and nature are immutable, and cannot be 
violated hy any authority founded in right. 

ln considering whether the right to self-defense is a right retained by the people 

under article L section 30, it is noteworthy that 21 states that chose to expressly identify 

"inalienable." "natural," or "inherent'' rights in their state constitutions-among them. 

Iowa and New Hampshire-included the rights to defend life and liberty, and to protect 

property. See Eugene Volokh, State Constitutional Rights of Self-Defense and Defense of· 

Property, 11 TEX. REv. L. & PoL. 399, at 401-07 (2007) (reproducing state constitutional 

protections). As observed by Professor Volokh, ·'These formulations go back at least to 

Samuel Adams' The Rights of the Colonists: The Report ofCorrespondence to the Boston 

Town Meeting, Nov. 20, 1772, which began with very similar language, characterized by 

Adams as self-evidently true: 

Among the natural rights of the Colonists are these: First, a right to 
life; Secondly, to liberty; Thirdly. to property; together \Vith the right to 
support and defend them in the best manner they can. These are evident 
branches of, rather than deductions from, the duty of self-preservation. 
commonlv called the first law of nature ... 

16 
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!d. at 407 ). 5 

At least one author has characterized self-defense as something that ··ought to be 

one of the tirst things protected under the Ninth Amendment [to the U.S. 

Constitution]"-the federal equivalent to Washington's article I, section 30.6 Nicholas J. 

Johnson, Se((-Defense?, 2 J.L. ECON. & POL'Y 187. 195 (2006). A Louisiana jurist has 

also suggested that the Ninth Amendment to the Linited States Constitution guarantees an 

individual's right to defend himself from violence. State v. Heck. 307 So. 2d 332, 335-36 

(La. 1975) (Barham, J., dissenting). 

If Burk, Cook, and Vander Howven recognized the right to protect property as an 

historical "right retained by the people" under article 1, section 30, then it follows from 

the historical evidence that the equally fundamental right to self-defense is a right 

retained under article I, section 30 as well. 

2. Se{(-defense as a fundamental right guaranteed by due process 

A second possible basis for the constitutional right acknowledged by Burk and later 

cases is article L section 3 ofthe Washington Constitution, the basis relied upon by the 

appellant in Vander Howven. Article I, section 3 provides. "No person shall be deprived 

5 Professor Volokh also cites writings of Blackstone, George Tucker (a leading 
early American commentator), and Thomas Cooley (a constitutionalla\v commentator of 
the late 1800s) that characterize the right to self-defense as a natural right. ld at 416. 

6 The Ninth Amendment provides. "The c:numcration in the [C]onstitution. of 
certain rights, shall not be construed to deny or disparage others retained by the people." 
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oflife, liberty, or property, without due process of law."' While the Supreme Court's 

opinion in Vander Houwen did not discuss the source of Mr. Vander Houwen·s 

constitutional right to protect his property. it does at one point refer to it as a 

"fundamental right.'' Vander Houwen, 163 Wn.2d at 36. 

As the United States Supreme Court has said of the due process clause of the 

Fourteenth Amendment, '1he Due Process Clause guarantees more than fair process, and 

the 'liberty' it protects includes more than the absence of physical restraint. The Clause 

also provides heightened protection against governmental interference \Vith certain 

fundamental rights and liberty interests." Washington v. Glucksberg. 521 U.S. 702, 117 

S. Ct. 2258. 138 L. Ed. 2d 772 (1997/ tcitations omitted). In Glucksberg, the Supreme 

Court described the two primary features of its established method of substantive-due-

process analysis: 

First, we have regularly observed that the Due Process Clause specially 
protects those fundamental rights and liberties which are. objectively, 
"deeply rooted in this Nation's history and tradition," and "implicit in the 
concept of ordered liberty," such that ''neither liberty nor justice would exist 
ifthey were sacrificed." Second, we have required in substantive-due
process cases a "careful description'' ofthe asserted fundamental liberty 
interest. Our Nation's history, legal traditions, and practices thus provide 
the crucial •·guideposts for responsible decisionmaking, ., that direct and 
restrain our exposition of the Due Process Clause. 

7 Due process challenges ordinarily do not require separate analysis under the state 
and federal constitutions. Hardee v. Dep 't of Soc. & Health Servs., 172 Wn.2d 1, 7 n. 7. 
256 PJd 339 (2011 ). We have not identified any relevant Washington authority. 
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ld. at 720-21 (citations omitted) (quoting Moore v. Ci~vofEast Cleveland, 431 U.S. 494, 

503, 97 S. Ct. 1932, 52 L. Ed. 2d 531 ( 1977) (plurality opinion'); Palko v. Connecticut. 

302 U.S. 319,325,326,58 S. Ct. 149,82 LEd. 288 (1937);Reno v. Flores, 507 U.S. 

292,302, 113 S. Ct. 1439, 123 L. Ed. 2d 1 (1993): Collins v. City of Harker Heights, 

Texas, 503 U.S. 115, 125. 112 S. Ct. I 061, 117 L. Ed. 2d 261 ( 1992)). 

A handful of decisions have considered v.·hether a right to protect property or to 

self-defense are matters guaranteed by due process. 

In Christy v. Hodel, 857 F.2d 1324 (9th Cir. 1988), the Ninth Circuit Court of 

Appeals refused to recognize a constitutional right to protect property from animal attack. 

The plaintiffs were sheep ranchers who challenged the constitutionality of the 

Endangered Species Act of 1973 (ESA). 16 U.S.C. §§ 1531-1544, and regulations under 

the act, insofar as the act and regulations prohibited them from killing the grizzly bears 

that killed their sheep. The plaintiffs asserted a fundamental due process right to protect 

property. The district court had rejected the existence of a constitutional right, evaluated 

the act and regulations under the "rational basis" test, and found that they satisfied the 

test. 

The Ninth Circuit noted that "[ c ]ertain state courts have construed their own 

constitutions to protect the sort of right claimed by the plaintiffs in this case,'' citing 

decisions from Wyoming and Montana. 857 f.2d at 1329. But it observed that no court 

had construed the United States Constitution as recognizing such a right. In affinning the 
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district court it pointed out that the 1Oth Circuit. having observed that the ESA includes 

an exemption for personal self-defense but not defense of property, opined that the 

omission of a right to protect property ·'evinces a congressional view that no such right 

exists under the United States Constitution." !d. (citing Mountain States Legal Found. v. 

Hodel, 799 F.2d 1423, 1428 n.8 (lOth Cir. 1986) {en bane)). 

A due process right to self-defense has fared more successfully, in a few courts. 

In Ta;vlor v. Withrow, 288 F.3d 846, 851 (6th Cir. 2002), the Sixth Circuit Court of 

Appeals held that "the right of a defendant in a criminal trial to assert self-defense is [a] 

fundamental right[ J. and [the] failure to instruct a jury on self-defense when the 

instruction has been requested and there is sufficient evidence to support such a charge 

violates a criminal defendant's rights under the due process clause.'' It noted that "[o]ther 

Courts of Appeals have already reached the same conclusion." !d. at 852 (citing Sloan v 

Gramley•, 215 F.3d 1330 (7th Cir. 2000); Clemmons v. Defo. 177 F.3d 680. 685 (8th Cir. 

1999)). 

The same result was reached in a very early West Virginia case. Stare v. Workman. 

35 W.Va. 367, 14 S.E. 9 (1891 ), adhered zo in State v. Buckner. 377 S.E.2d 139, 142-43, 

(W. Va. 1988). Workman found that a constitutional right to self-defense was guaranteed 

by both the due process clause of the Fourteenth Amendment to the United States 

Constitution and article JII, section I of the West Virginia Constitution. 
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Finally. the four-member plurality in Momana v. Egelhojj~ 518 U.S. 37, 1 16 S. Ct. 

2013, 135 L. Ed. 2d 361 (1996), authored hy Justice Scalia, appeared to view 

sympathetically the possibility that a right to self-defense is fundamental. EgelhoJJ 

reversed the Montana Supreme Court, \vhich had held that instructing a jury that it could 

not consider a defendant's intoxicated condition in detennining his mental state violated 

the defendant's right to due process. Justice Scalia's lead opinion held that the defendant 

failed to show that a right to have jurors consider voluntary intoxication was a 

fundamental principle ofjustice. 

In an earlier decision, 1\1artin v. Ohio, 480 U.S. :228, 107 s~ Ct. 1098. 94 L. Ed. 2d 

267 ( 1987) the United States Supreme Court had suggested it would he problematic if a 

jury weighing the State's proof in a murder case was instructed that self-defense evidence 

could not be considered. ln explainmg why the Montana court placed unwarranted 

reliance on that passage from A1artin. Justice Scalia observed: 

This passage ffrom Martin] can be explained in various ways--e.g., as an 
assertion that the right to have a jury consider self-defense evidence (unlike 
the right to have a jury consider evidence of voluntary intoxication) is 
fimdamenlal, a proposition thar the historical record may support. 

Egelhojf 518 U.S. at 56 (emphasis added). 

The foregoing authority suggests that if article I, section 3 · s guarantee of due 

process is the basis for Burk, Cook, and Vander Houv.·en. it would provide an even more 

solid basis for a fundamental right of self-defense. 
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3. Self-defense as a component ofthe right ro bear arms under article 1. Section 24 

Mr. Hull places his principal reliance for the proposition that the right to act in 

self-defense is constitutionally guaranteed on article L section 24 of the Washington 

Constitution and recent jurisprudence addressing the Second Amendment to the United 

States Constitution. Article 1, section 24 of the Washington Constitution provides in 

relevant part that ''[ t]he right of the individual citizen to bear arms in defense of himself~ 

or the state, shall not be impaired." 

In District of Columbia v. Heller, 554 U.S. 570, 128 S. Ct. 2783, 171 L. Ed. 2d 

637 (2008), the United States Supreme Court decided for the first time that the Second 

Amendment to the United States Constitution protects an individual right to keep and 

bear arms. Justice Scalia's opinion for the majority set forth a detailed historical 

argument that concern for the right to individual se(f-defense was the most important and 

longstanding basis on which the right to bear arms was regarded as fundamental. He 

cited Blackstone, among many others: 

By the time of the founding, the right to have arms had become 
fundamental for English subjects. Blackstone, whose works, we have said 
"constituted the preeminent authority on English law for the founding 
generation," cited the anns provision of the Bil1 of Rights as one of the 
fundamental rights of Englishmen. His description of it cannot possibly be 
thought to tie it to militia or military service. It was, he said, "the natural 
right of resistance and self-preservation," and "the right of having and 
using arms for se((-preservarion and defence.'' 
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554 U.S. at 593-94 (emphasis added) (citations omincd) (quoting Alden v. Jvfaine, 527 

U.S. 706, 715, 119 S. Ct. 2240, 144 L. Ed. 2d 636 ( 1999); 1 WILLIAM BLACKSTONE, 

COMMENTARIES* 136, * 139-40). The opinion explained why the absence of a textual 

reference to self-defense in the Second Amendment was unimportant: 

The debate with respect to the right to keep and bear arms, as with 
other guarantees in the Bill of Rights, was not over whether it was desirable 
(all agreed that it was) but over whether lt needed to be codified in the 
Constitution. During the 1788 ratification debates, the fear that the federal 
government would disarm the people in order to impose rule through a 
standing army or select militia was pervasive in Anti federalist rhetoric .... 

lt is therefore entirely sensible that the Second Amendment's 
prefatory clause announces the purpose for which the right was codified: to 
prevent elimination of the militia. The prefatory clause does not suggest 
that preserving the militia was the only reason Americans valued the 
ancient right; most undoubted(v thought il even more important for se(f
defense and hunting. But the threat that the new Federal Government 
would destroy the citizens' militia by taking away their arms \vas the reason 
that right-unlike some other English rights-was codified in a written 
Constitution. 

!d. at 598-99 (emphasis added). The majority opinion also observed that the fact that 

seven of nine state constitutional protections for the right to bear arms enacted 

inunediately after 1789, unequivocally protected an individual citizen's right to self-

defense wa<> "strong evidence that that is how the founding generation conceived ofthe 

right.'' ld. at 603. 

In J\1cDonald v. Cizy ofChicago, 561 U.S. 742, 767, 130 S. Ct. 3020. 177 L. Ed. 

2d 894 (20 I 0). the Court held that the Second Amendment right applies to the States by 

virtue of the Fourteenth Amendment. 1 t reiterated that "[ s ]elf-defense is a basic right. 
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recognized by many legal systems from ancient times to the present day, and the Heller 

Court held that individual self-defense is 'the central component' of the Second 

Amendment right.'' !d. at 744 (quoting Heller, 554 U.S. at 599). 

By their plain language, article L section 24 of the Washington Constitution and 

the Second Amendment to the United States Constitution guarantee only a right to bear 

anns; they do not themselves guarantee a right to self-defense. We conclude that they are 

most reasonably read not as creating a right of self-defense but as lending support to the 

existence of an unenumerated right to self-defense retained by the people or fundamental 

to due process. Others have read constitutional guarantees of a right to bear arms as 

implicitly guaranteeing a right to self-defense, however. As observed in Town ofCamon 

v. "Madden, 120 Mo. App. 404,96 S.W. 699,700 (1906): 

''[I]fthe citizen has reserved to himself the right to bear arms in defense of 
his home, person or property. he also has reserved the right to effectuate 
that privilege by employing such arms under the established limitations of 
the law, when a proper occasion presents itself and renders such 
employment imperative in order to give life and vigor to this natural right, 
for the right to bear arms in defense of one's property, his home or his 
person, \\'ould amount 10 naught if the right to usc such arms, under proper 
circumstances, were denied. 

Under any of these three possible sources of the constitutional right recognized in 

Burk, Cook, and Vander Hoz.(lNen. it is clear that the right to individual self-defense 

enjoys equal or more support than the right to protection of property. lt follows that the 
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common law right to self-defense, subject to its common law limitations, is a right 

guaranteed by the Washington Constitution. 

B. Was there sufficient evidence to submit the defense to the jury? 

"'A criminal defendant is entitled to an instruction on his or her theory of the case 

ifthe evidence supports the instruction.·· State v. Werner, 170 Wn.2d 333, 336. 241 P.3d 

410 (2010). In proceedings below, the State objected to the trial court's giving self-

defense instructions not only because it believed there was no right to self-defense 

against an attacking animal but for the additional reason that the evidence did not support 

giving the instruction. It argued that Mr. Hull's testimony that he \Vas in fear, \Vithout 

more. was not sufficient to establish the appearance of imminent danger required to 

justifY deadly force, citing State v. Walker. 40 Wn. App. 658, 662, 700 P .2d 1168 (1985) 

(defendant's testimony that her husband was angry and. knowing him well. she justifiably 

believed that she was in serious danger. fell "woefully short of establishing an issue of 

justifiable self-defense."). 

To determine whether a defendant is entitled to an instruction on self-defense. ~'the 

trial court must view the evidence from the standpoint of a reasonably prudent person 

who knows all the defendant knows and sees all the defendant sees."' Stare v. Read. 14 7 

Wn.2d 238.242, 53 P.3d 26 (2002). A defendant bears the initial burden of pointing to 

evidence showing that he ·'had a good faith belief in the necessity of force and that that 
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belief was objectively reasonable.'' State v. D_vson, 90 Wn. App. 433, 438-39, 952 P.2d 

I 097 ( 1997). 

\\'here deadzvforce is used in self-defense. the defendant must he able to point to 

evidence that his belief that such force was necessary was objectively reasonable. Stare 

v. Walker, 136 Wn.2d 767, 773. 966 P.2d 883 (1998). If the trial court finds no 

reasonable person in the defendant's shoes could have perceived a threat of great bodily 

harm. then the court does not have to instruct the jury on self-defense. /d. 

Mr. Hull testified that the shots he first tired were at a dog that attacked him from 

the fenced area in front of the Perez home. He testified that after he unzipped his pants 

right then I heard barking and sa\V teeth. And I got my hands up, 
immediately got my hands up. pushed back. uhm. and I even had marks on 
my arms through-! was wearing a thick Carhartt coat and I still had a skid 
from a dog's paw through the thick Carhartt coat, and then it had ripped my 
cuticle back. 

I pushed it back, hoping it'd just hack up. It didn't. It bounced 
rebound and came at me again. At that point in time I immediately pulled 
and pop. pop, pop. And it turned and took off and I believe I fired one or 
two more. 

RP at 906. Mr. Hull testified that after he fired the shots. the Doberman that had jumped 

him headed ';directly back towards that yard and it-it had to have gone back over the 

fence." RP at 908. 

Mr. Hull conceded that he fired a second round of shots that he described at trial: 

fTJhe other dog came at me within seconds ofjust, let's see. right here. 
Just immediately and it came from the front of my vehicle. As I was 
coming around to assess the situation, that dog \Vas gone and I hear the bark 
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and I'm like, I don't think so, just go pop, pop. you know, get him just to go 
away. I didn't want to hurt it or anything like that. I just-leave me alone, 
I've had enough. And it turned around and left. And J mean, it took off. 

RP at 907-08. 

Mr. Hull was unfamiliar with the two dogs that he claimed anacked him. sohe had 

no basis for believing that they were uniquely dangerous. His only injury was a ripped 

cuticle. The complete surprise ofthe initial attack, as he describes it. could have made it 

more difficult to immediately make a reasonable assessment of the danger. But once that 

instant of surprise had passed, Mr. Hull had no reasonable basis for believing that two 

harking, running dogs presented imminent danger of great bodily harm. In facL his 

testimony that he felt no need to hurt the dogs but just wanted to get them to ·•go away'· 

essentially concedes that he was not in great peril. Continuing to fire a semiautomatic 

pistol four more times in a residential neighborhood was unnecessary and unreasonable. 

Because the trial court believed that Mr. Hull was not entitled to a self-defense 

instruction for legal reasons. it did not address whether the evidence supported giving 

setf .. defense instructions. Viewing the evidence in the light most favorahle to Mr. HulL 

and allowing for the possibility that Dobie was hit by one of the first three shots fired, the 

trial court might have concluded that there was enough evidence to instruct the jury on 

sclf .. defense to the animal cruelty charge. We therefore reverse Mr. Hull's conviction on 

that charge and remand for a new trial. 
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Because we conclude that the remaining four shots that Mr. Hull admits firing 

were an objectively unreasonable response to all that he knew and saw, and that he was 

not entitled to have the jurv instructed on self-defense in connection with the drive-bv . .. .. 

shooting charge, any error by the trial court in failing to consider whether the evidence 

supported giving a self-defense instruction in connection with that charge was necessarily 

harmless beyond a reasonable doubt. 

II. Sufficient evidence o_(animal cruelty 

Because \Ve are reversing and remanding Mr. Hull's conviction of animal cruelty. 

we will only briefly address his argument that the evidence was insufticient to prove that 

he committed first degree animal cruelty by the alternative means of ''intentionally 

inflict[ing] substantial pain on an animaL" as provided hy RCW 16.52.025(1 )(a). Mr. 

Hull argues. 

The prosecution did not offer veterinary testimony about the nature 
and extent of injury .... No one testified about the degree to which the dog 
would perceive pain. No one explained Vl'hether a dog's perception of pain 
would be the same as a human's perception of pain. 

Br. of Appellant at 20-21. Absent such evidence or expert testimony, Mr. Hull argues 

that "it is pure speculation for the jury to infer that the dog felt substantial pain.'' Id at 

21. 

Ifthere is an epistemological question to be answered as to whether animals 

perceive pain in a way that humans can understand and appreciate. the legislature has 
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answered it for our purposes by enacting a statute criminalizing animal cruelty. Many, if 

not most jurors have had interactions with domestic pets or other animals; others may 

have gained knmvledge through education. In animal cruelty cases, as in cases involving 

personal injury to humans, jurors will often be able to determine whether an animal 

suffered substantial pain from the nature of the animal's injury, without the need for 

expert testimony. See Stare v. Peterson, 174 Wn. App. 828,855,301 P.3d 1060, review 

denied, 178 Wn.2d 1021 (20 13) (\vhether horses suffered pain and suffering from 

dehydration .. is a matter of common kno,vledge and ordinary experience"). In any retrial. 

the issue of whether Dobie suffered substantial pain from being shot through the shoulder 

and limping through a several months' long recovery qualifies as a matter the jury can 

determine without the need for expert testimony. "' [A] juror is expected to bring his or 

her opinions. insights, common sense, and everyday life experiences into deliberations."' 

!d. (quoting State v. Carlson, 61 Wn. App. 865, 878, 812 P.2d 536 (1991)). 

III. Abuse ofsemencing discretion 

Finally, Mr. Hull argues that he presented evidence of mitigating factors on the 

basis of which the court could have imposed an exceptional downward sentence, but that 

the court failed to recognize its discretion. 

A defendant generally cannot appeal a standard range sentence such as the 

sentence imposed on Mr. Hull. RCW 9.94A.585(1 ); Srate v. Williams. 149 Wn.2d 143, 

146,65 P.3d 1214 (2003). He can appeal a failure by the sentencing court "to comply 
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\Vith procedural requirements of the [Sentencing Refonn Act of 1981, chapter 9.94A 

RCW,] or constitutional requirements.'' State v. Osman, 157 Wn.2d 474,481-82, 139 

P.3d 334 (2006); RCW 9.94A.585(2). Where a defendant appeals a sentencing court's 

denial of his request for an exceptional sentence below the standard range. "review is 

limited to circumstances where the court has refused to exercise discretion at all or has 

relied on an impermissible basis for refusing to impose an exceptional sentence below the 

standard range." State v. Garcia-Afartinez, 88 Wn. App. 322,330,944 P.2d 1104 (1997). 

"A court refuses to exercise its discretion if it refuses categorically to impose an 

exceptional sentence below the standard range under any circumstances; i.e .. it takes the 

position that it will never impose a sentence below the standard range." Jd. "The failure 

to consider an exceptional sentence is reversible error." State v. Grayson, 154 Wn.2d 

333. 342, lll P.3d 1183 (2005). 

Under RCW 9.94A.535( 1 ), a court may impose an exceptional sentence below the 

standard range "if it finds that mitigating circumstances are established by a 

preponderance of the evidence.'' Unlike aggravating factors. for which the statutory list 

is exclusive. the list for mitigating factors is only illustrative. RCW 9.94A.535(1 ). 

Mr. Hull claims that his belief that he \Vas acting in reasonable self-defense, even 

if mistaken, was viable grounds for an exceptional sentence. It is clear from the record 

that the court rejected this as a basis for mitigating the sentence for drive-by shooting, 

since "the person who was the victim of the Drive-by conviction is not the dog. it's the 
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man who was in the home." RP at 1114-15. Mr. Hull urges this failed self-defense factor 

only as a basis for mitigating his sentence for animal crueltv. Since we are rcvcrsino that • e 

conviction, we need not address this proposed mitigating factor further. 

Mr. Hull also asked the trial court to consider evidence of his cognitive 

impairment as grounds for an exceptional sentence. RCW 9.94A.535(1 )(e) authorizes an 

exceptional sentence below the standard range if a preponderance of evidence shows that 

[t]he defendant's capacity to appreciate the wrongfulness of his or her 
conduct, or to conform his or her conduct to the requirements of the law, 
was significantly impaired. Voluntary use of drugs or alcohol is excluded. 

Jn explaining why it \vould not impose an exceptional sentence. the court mentioned this 

statutory factor but found that Mr. Hull's capacity to appreciate the wrongfulness of his 

conduct was not significantly impaired. 

According to Mr. Hull, because the statutory mitigation factors are not exclusive, 

the trial court erred in limiting itself to RCW 9 .94A.53 5( 1 )(e f s standard for cognitive 

impairment. He argues that the court should have considered his alternative. cognitive 

impairment standard-that the trauma to which he had been subjected "significantly 

impaired his capacity to react other than by force.'" Br. of Appellant at 26. 

In announcing why it would not impose an exceptional sentence, the trial court 

began by stating that "[t]he[] legislature says the following [statutory factorsl are 

illustrative. not intended to be exclusive reasons." clearly signaling that it recognized its 

discretion. RP at 1114. The court's statement that Mr. Hull had not shown that his brain 
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injury impaired his capacity to conform his conduct to the requirements of the law was, in 

our view, directly responsive to, and a rejection of, Mr. Hull's claim that he had shown an 

inability to react other than by force. Mr. Hull has not demonstrated that the court was 

confused or mistaken about its discretion. 

We reverse Mr. Hull's conviction of animal cruelty and remand for resentencing 

and retrial of that count. We otherwise affinn. 

A majority of the panel has determined this opinion will not be printed in the 

Washington Appellate Reports, but it will be filed for public record pursuant to RCW 

2.06.040. 
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Brown, J. (concurring in result)- Notwithstanding the excellent scholarship in 

the lead opinion, I concur in the result for three reasons. First, the right to defend 

person and property against animals recognized in State v. Burk, 114 Wash. 370, 195 

P. 16 (1921) is best described as an inherent right of constitutional magnitude retained 

by the people. Article I, section 30 of the Washington Constitution provides: "The 

enumeration in the Constitution of certain rights shall not be construed to deny others 

retained by the people." Whether to apply developed constitutional criminal due 

process principles and standards to inherent rights is an open, undeveloped question. 

Second, while Clay Hull was fairly able to argue his defense theory under the 

court's necessity instruction, the jury was not clearly informed the State had the ultimate 

burden of proving the absence of necessity. Burden shifting involves due process of 

law. The Fifth Amendment and article I section 3 similarly provide for "due process of 

law" when persons are challenged in cases involving "life, liberty or property" in our 

courts. But for the burden shifting problem, any instructional error would have been 

harmless because Mr. Hull's self-defense theory was fairly understood as necessity. 
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Third. Mr. Hull was charged with animal cruelty, not a firearm violation. In my 

view, Mr. Hull's ''right" discussed in Burk, is not derived from the Second Amendment 

I cannot join in the lead opinion's analysis of the Second Amendment as a 

possible basis for declaring Mr. Hull's right of self-defense against animal attack. 

Brown, J. 
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THE COURT has considered appellant's motion for reconsideration of this 

court's decision of December 18, 2014. and having reviewed the records and files 

herein, is of the opinion that the motion should be denied and further, that the opinion 

should be amended for clarity. 

NOW, THEREFORE, 

IT IS HEREBY ORDERED that appellant's motion for reconsideration is denied 

and the opinion shall be amended as follows: 

On page 28, line 4, a new footnote 8 shall be inserted after "shooting charge," to 

read as follows: 

8 1n a motion for reconsideration, Mr. Hull challenges the court's 
distinction between his two convictions for purposes of determining 
whether he was entitled to have the jury instructed on self-defense, 



arguing that there was some evidence that the shots he fired in the 
direction of Mr. Moody's home were the first shots fired. 

His argument ignores the fact that the charge of drive-by shooting 
was not limited to the shots fired at the Moody home but included the 
entire series of shots fired, consistent with RCW 9A.36.045. See 
amended information at CP 6; instructions at CP 72 and 77: and closing 
argument at RP 1023-25. 
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PANEL: Jj. Siddoway, Brown, Korsmo 

FOR THE COURT: 

-2-

I 
t 



APPENDIXC 



FILED 
l\1ARCH 18, 2015 

In tht' Office of the Clerk of Court 
WA State Court of Appeals, Hivision Ill 

COURT OF APPEALS, DIVISION III, STATE OF WASHINGTON 

STATE OF WASHINGTON, 

Respondent, 

v. 

CLAY MARTIN HULL, 

Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

No. 31078-7-111 

ORDER DENYING 
MOTIONS TO PUBLISH 
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